CAMBRIDGESHIRE FIRE AND RESCUE SERVICE 


GUIDELINES ON EQUALITY AND DIVERSITY
Nature of Discrimination
Aim 

The aim of these guidelines is to provide managers with sufficient information to enable them to manage staff fairly, without discrimination, and to manage diversity within their teams, watches or groups.   

These guidelines also provide useful background information for all employees who wish to expand their understanding of diversity and equality and should be read in conjunction with the Service’s Equality and Diversity Policy and other diversity guidelines. 

Discrimination Defined

In general terms discrimination is about making a choice. 
· Example 1.  When interviewing job applicants you need to choose the candidate that best meets the requirements of the job.  If you make this choice using evidence obtained at interview and from the application form to assess how well they measure up to the job requirements, then it is likely that you will have chosen – or  discriminated – fairly.  If however, you choose a candidate only on the basis that they went to the same school as you or come from the same ethnic or cultural background or look attractive, then it is likely that you have discriminated unfairly.
 When choices or decisions are made solely on grounds of:
·    gender or gender reassignment

· religion or belief


 

· nationality, national origin, ethnicity, race or colour.  

· sexual orientation  (defined as  heterosexual, gay, lesbian or bi-sexual)

· disability 
· age 
and this is to the detriment of others, the discrimination is both unfair and unlawful. 

Unlawful Discrimination

Generally, there are five types of unlawful discrimination: 

Direct Discrimination 

Indirect Discrimination (or disability-related discrimination)
Failure to make Reasonable Adjustment (disability only)

Harassment 

Victimisation

Direct Discrimination happens when a person is treated less favourably than others on grounds of gender, gender reassignment, religion or belief, nationality, national origin, ethnicity, colour, race, sexual orientation, disability or age.  

· Example 2:  Failure to select someone for promotion (even when they have met all the promoted post requirements) because they are a man and it is thought they won’t fit in with an otherwise all female team is direct discrimination on grounds of gender.  

· Example 3:  Failing to appoint a candidate who scored the highest result at interview because they mentioned they had a partner of the same sex, is direct discrimination on grounds of sexual orientation.

· Example 4:  Ignoring a request for a Home Fire Safety Check to be done in a gypsy’s caravan because of a dislike of travellers and gypsies is direct discrimination based on ethnic group and breaches the Race Relations (Amendment) Act 2000.   

· Example 5:  Forcing someone to retire at age 55 because it is thought that they are less able than a younger person is direct discrimination on grounds of age. 
Such discrimination usually results from prejudice or ignorance rather than fact and/or evidence.  

 Indirect Discrimination occurs when a criterion, provision or practice is applied to everyone in a way that looks fair, but actually disadvantages a specific group of people.  This can often be unintentional. 
· Example 6:  A policy that says you can only be employed as a fire fighter if you work full-time looks fair because it would apply to all applicants. However its impact would be to unjustifiably disadvantage a larger proportion of women than men because women still tend to have more caring and family responsibilities and so are more likely to seek part-time work.  This would be indirect discrimination on grounds of gender.  
· Example 7:  Communal showering facilities are available to all firefighters at a station.   They all appear to have the same opportunity to get clean at the end of a shift.  However people whose religious belief means they cannot undress or appear naked before anyone else, are disadvantaged because they cannot make use of this facility.  This is indirect discrimination on grounds of religion.   

· Example 8:  Requiring only British school or college qualifications as selection criteria for a job could be applied to all applicants but disadvantages people who were educated in another country.  This is indirect discrimination on grounds of nationality. 

· Example 9:  Requiring female staff to wear skirts and short sleeved blouses as corporate work wear could be applied to all women but those whose ethnic background or religion means they would normally dress modestly with arms and legs covered would be disadvantaged by not being able to meet the requirement.  This would be indirect discrimination on grounds of ethnicity or religion. 
Disability-related discrimination occurs when the reason for the discrimination relates to the person’s disability.  This can occur when a general policy or practice used in an organisation ends up having a discriminatory effect upon a disabled job applicant, employee or ex-employee.  

In determining whether disability-related discrimination has occurred, an organisation’s treatment of the disabled person must be compared with that of a person to whom the disability-related reason does not apply.  
· Example 10:  A firefighter is dismissed for taking regular periods of sick leave that are disability-related.  XYZ Fire and Rescue Service’s policy, which has been applied equally to all staff, is to dismiss all employees who have taken this amount of sick leave.  The disability-related reason for the less favourable treatment of the disabled person is the fact of having taken a certain amount of sick leave.  The correct comparator is someone to whom that reason does not apply – i.e. someone who has not taken this amount of sick leave.  Unless the Service can show that the treatment is justified (see Justification below) this would amount to disability related discrimination because the comparator would not have been dismissed.  
Indirect discrimination and Justification 
In some circumstances, indirect discrimination will not be unlawful if it can be justified.  To justify indirect discrimination an employer (or manager) would need to show that there is a legitimate aim (i.e. real business need) and that the practice is proportionate to that aim (i.e. necessary and there is no alternative).  

· Example 11:  A Sikh applicant for a firefighting role is informed that he will be not selected because he is unable to wear breathing apparatus because of his facial hair.  (Practising Sikhs do not cut or remove body hair on grounds of their religious belief).  This could be indirect discrimination on grounds of religion or belief because fewer Sikhs than non-Sikhs can meet this requirement.  However it is justified because there is a legitimate aim (to ensure health and safety of those on firefighting duties) and the practice (wearing breathing apparatus to protect their health and safety) is proportionate (i.e. necessary) to that aim and there is no alternative.   
· Example 12:  A job applicant aged 56 is refused employment on the grounds that there needs to be a reasonable period of employment before retirement.  While this may be a legitimate aim (having a reasonable period of employment before retirement) it is not proportionate because employees can normally be expected to work to at least 65 and beyond.  (But it might have been proportionate if retirement age was 57.)  
Harassment – a form of bullying. 
This is unwanted and unwelcome conduct, affecting the dignity of men and women at work.  It includes unwelcome physical, verbal or non-verbal conduct.  It may involve a single incident or it may be persistent (see Prevention of Bullying and Harassment).  

· Example 13:  A group of workers regularly make fun of their colleague’s poor spelling and difficulty in reading long texts. She has a learning disability that affects her reading and understanding of written text and their “teasing” embarrasses and upsets her. This is harassment on grounds of her disability. 

Victimisation. 

This occurs when some action (amounting to a disadvantage) is taken against someone because they have made a complaint or because they have acted as a witness or informant in a case of alleged discrimination.  
· Example 14:  A person informs their boss that a colleague has been calling him racist names.  His colleagues won’t speak to him and he is excluded from the normal social conversation by everyone in the team. This is victimisation and a form of unlawful discrimination. 
Legislation/Regulations
Equal Pay Act 1970

Sex Discrimination Act 1975

Race Relations Act 1976
Disability Discrimination Act 1995

Race Relations (Amendment) Act 2000

Race Relations Act 1976 (Amendment) Regulations 2003

Employment Equality (Religion or Belief) Regulations 2003

Employment Equality (Sexual Orientation) Regulations 2003

Employment Equality (Age Discrimination) Regulations 2006

Work and Families Act 2006

Equality Act 2006

Employment Rights Act 1996 (and as amended 1999)
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